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state being already in existence, but it cannot change existing con-
ditions from a peace-time footing to one of war within the realm.
The prerogative of declaring war does not enable the Crown to
declare war on the people. But the Executive has a common law
duty, which it shares with every subject and with the military to
assist in the maintenance of order. If it is compelled in the exercise
of this duty to hand over control to the military forces, it acts at
its own risk as regards legal responsibility, and there is a state of
martial law, which is not law in the sense of a code of rules, but a
condition of affairs.
There can be no precise test to determine the state of emergency
at which martial law exists. Clearly in any true emergency the
authorities may have to act without regard to their strict legal
powers, since perils to the public safety cannot always be suppressed
by prosecuting under the criminal law or applying for an injunction
in the civil courts. If the civil courts have on account of hostilities
ceased to sit for the time being, the maintenance of order passes
from the civil power to the military. The military can, it may be
safely asserted, then take control What is necessary in such a situa-
tion is primarily a matter of discretion for the commander-in-chief
and his advisers. Even so, when the courts are again able to sit, the
acts of the military may be shown to be illegal as having been in
excess of what was necessary, unless confirmed or excused by an Act
of Indemnity. Much has been written as to whether the test in such
cases would be strict necessity or bonafide belief in the necessity of
the action, and as to whether it would be for the defendant to show
that the test had been complied with or for the complainant to show
that it had not been complied with. There is no authority which
makes it possible to answer these questions. Supposing that the
courts have not ceased entirely to operate, as where the insurrection
is confined to part of the country, military government may none the
less be necessary. Martial law is thus a state of fact not to be decided
by the simple test: Were the civil courts sitting at the time ? The test
would seem to be: Is the insurrection of such a kind that military
rule is justified ? It falls to the civil courts alone to determine this
difficult question of fact.
This leads to a further problem. In so far as the civil courts may
be sitting, what control, if any, have they over the acts of the mili-
tary? In Morals v. General Officer Commanding, [1902] A.C
109; K, & L. 446, the Privy Council held that such acts are not
at the time justiciable by the ordinary courts sitting in a martial
law area where "war is still raging." The courts will determine for
themselves whether or not -war exists: The King v. Strickland (Garde),
[1921] 2 I.R. 317, at p. 329. Once a state of war is recognised by
the courts, and such recognition in the nature of things must be